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FIRST DAY

SECTION TWO
VIRGINIA BOl\..RD OF BAR EXAMINERS

Riclli-riond, Virgini.:'.!. - December 10-11, 1973

1. The widow Bertha Jones died intestate in the City of
Richmond lec:..ving as her next of kin her son Albert. After
qualifying as the administrator, Albert rotainod the services
of the expert John Smart to appraise -all tangible personal
property forming a part of the estate. One of such items was
a two hundred y2ar old grandfather clock. Smart, although
knowing the clock had a value of not less than $2000, appraised it nt ;i250~ and offsred to suy it for that amount.
Albert, relying on S!:!-J.rt's judgment, sold him the clock at
that figure. Shortly th(:!r0c.f ter Smart, in making n thorough
examination of the clock, found conccr:1.led in its base an
emerald ring. A few days later 1. Smart sold the clock to Adams ...
for $2000, and the ring to Bakar for its fair value of $650. r
Both Adams and Baker paid Sm~rt the .'3.greed price at the times
the snles were T"1.:i.de. C3.nd neither knew of Smart's earlier misr.eoresontw.ticn to ..r.~lb;::rt. Upon lce..rning the foregning facts, Albert
do:-.nnded .'.)f :..d;ns th.-::.t he roturn tho grnndfu.thor clock to the
estate, and dem~nded of Baker that he return the ring. Both
refused. Albert now asks your advise on (a) what cause or
causes of action 1 if any, and (b) the nature of the recovery
or rocoveriesr if any, he has ag3inst Smart, Adams and Baker.
What should your 3.dvise be on point (a}
and pr int (b) as
ench of Smart, Adams,
nnd Baker?
1

to

1, 1973, Jack Elmo purchased r.i new 11 Speedcar 11
automobile from Harvey is Car De·J.lers, Inc. in the City of
Richmond. The Speedcar hnd been manufactured by Luxury Automobiles, Inc., which corporation was duly qualified to do business in Virginin. on Mc.y 18thu Jack Elmo picked up his friend
Hiram Smith i!t his residence, and, after both Jack and Hiram
had fastened their shoulder fabric safety straps, Jack commenced driving towC?.rd the City Stadium where the two were to see
n college b"lseball g::ime. r-Jhile driving on their way 1 an unidentified driver c~me through a stop sign directly in front of
Jack 1 s Spcedcar, forcing him to jam on his brakes to avoid a
ccllision. The sudden stopping of the automobile· threw ,b0th Jack
and Hiram forward. This caused Hiram's fabric safety strap to
brenk, as a result of which he crnshed into the dashboard and
was seriously injured. Thereafter, Hiram brought an action
ag::i.inst Harvey's Car Dealers, Inc. and Luxury Automobiles, Inc.
in the Circuit Court of the City of Richmond alleging them to
2.
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be jointly and severally liable for his injuries, end seeking
damages of ~:50r000. Durinc;r the trinl of the case, all the
for2going f c.cts were prcven ~ and ad.di tional evidence shm·Jed
that the fabric i.n the broJ;:en safety strap was defective; that
the SiJ.f8ty strap hnd recently been manufactured by Prine Seat
Belt Co., an Illinois corporation, pursuant to its own specifications over which r,uxury Automobiles, Inc. had no control;
that :Suxury Autor:lobiles, Inc. had thoroughly inspected the
safety strap prior to its asser'.l?Jly in the Speed.car, and had
found no evidence of its defectiveness; that Hiram had been
a guost passenger in Jackus Speedcar1 and that neither Luxury
Automobiles r Inc. nor Ra:::vey 0 s Car !:Jealers, Inc. had ever had
any business dealings with Ei~arn. After all evidence was in,
each defendant moved th~t the evidence be stricken, and that
it !Jo grnnted surrnary judg:r,10nt.

Hov: shoulc th2 Court rule (a) on the notion
of Luxury Automo~iles, Inc., and (b) on the
motion cf d2rve~ s C~r Dealers, Inc.?
1

3. At 4:3~ o'cloct in the afternoon of June 15, 1973
Robert Clark 'i.7as {:~riv·in(J' in a. l"?estsrly direction along Floyc1
.Z\venue, a narro:~1 st.rc:et for two·~v.ray traffic in the City of
P..ichmond. As ho no2.rcct the 210 O block., Clark sm! the automobile of 'l'om ?.::rr I?·:tr?<.,3d a.bout 400 fe•3t away and adjc-.cent to
th8 curbing 011 th!;i north si.de of the street. He also saw an
automobile driven by Joseph Wood approaching him from the west

along Floyd zwenue at 3. dietance of approximately two blocks.
An ordin.::mc'::; of the City of .:.tichmom:. m2de it unlawful to park
on tho north side of Floyd Avr.:mue at any time. Believing he
could gGt 3.r0und :'.i'c::.rr 0 s pllrked automobile before that of Wood
reached th3 sc:3ns, Cl2.rk swung his automobile a.round that of
Farr and into the eastbound lane of traffic. Hov1ever, befor·e
he could return to the westbound lane, the left front portion
of his ,?o.utomobile collic.ed wri t~:i. the left front portion of that
'driven by 'i'7ood. '2he collisicn cause<:i ;·Jood to sustain personal
injuries. Thereafter, r,qood brought an action against Clark and
Farr in the Circuit Court of tho City of ~ichnond to recover
danages of $10,000. Sis action was based on charges of negligence by both Clark Rnd Parr. Neithar Clark nor Farr charged
Wood with contributory negligence. During the trial, the foregoing facts were orovan1 and after all evidence was in, Wood
offered several instructions to the Court, one of which read
as f ollrn:1s ~
"The Court instructs the jury that an ordinance
of the City of :1.ich..."!lond. maJrns it a misdemeanor
for 2. oerson to Paek h.is motor VGhicle on the
north side of Floyd l~v2nue. AccordingJ:y, should
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you believe from a preponderance of the
evidence that the defendant Farr was so
unlawfully parked at the time of the accident involved in this case, that in so
doing he caused the defendant Clark to
swerve his automobile into the eastbound
lane, and that this contributed to the
collision between vehicle of the defendant Clark and that of the plaintiff Wood,
then you should find the defendant Farr
guilty of negligence and return your
verdict against him and for the plaintiff
Wood. ~
1

The foregoing instruction was given
and the jury returned'a verdict for
amount of $7,500 against both Clark
that the verdict against him be set
the law and the evidence.

over the objection of Farr,
Wood for damages in the
and Farr. Farr then moved
aside as being contrary to

How should the Court rule on Farr's motion?
4. Oswald Settle owned Clearview, a large victorian dwelling with odd shaped windows situated on thirty acres of land in
Chesterfield County. Settle became concerned that the oil embargo of the Arab states would result in a heating oil shortage
in Virginia. To guard against that event, Settle took the precaution of ordering and installing a 500 gallon tank which he
had filled with #2 heating oil in addition to filling the regular tank in his basement. Shortly thereafter, seeing an advertisement in a Richmond newspaper for "weather-tight" aluminum
window sash, Settle telephoned the advertiser Reliable Sash Co.
and asked that an inspection be made of Clearview and that he
be given an estimate of the cost of installation.
Al Smith, the sole proprietor of Reliable Sash Co.',
visited Clearview the following day. After convincing Settle
that "weather-tight" sash would greatly reduce oil consumption,
Smith measured all the windows of Clearview and offered to have
manufactured and to install "weather-tight" sash throughout
Clearview for $3,400. Smith stated installation could be made
by the first of December, explaining that the order for manufacture would be sent to the factory in Cleveland, Ohio. Settle
agreed to the proposal, and paid a down deposit of 5% by personal
check. In his happiness in securing such a good contract, Smith
forgot to obtain Settle's signature to the sales order.
•

•

-~.·~ •..,.Jr. . ....,.

... _...

•................,.

.. :

'

...

·~..,:;.·

··:: . •

The "weather-tight" sash was thereafter rnanufactur~d and
shipped to Smith's plant, arriving there on November 15th. When
Smith telephoned Settle's business office to fix the time for
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installation, he learned that three weeks earlier an electrical storm had killed Settle and reduced Clearview to charred
rubble. Smith then telephoned John Stuart.who had qualified
as Settle's executor, told him about the "weather-tight sash
contract, told him the sash was ready for installation, and
asked Stuart to see that the contract price was paid. Stuart
refused to pay, saying that there no longer remained a dwelling in which the sash could be installed.
11

Smith now comes to see you, tells you the foregoing
facts, states that the manufacturer has billed him $2,200 for
the "weather-tight'' sash, and that he is obligated under the
terms of the franchise to pay this sum to the manufacturer.
He then asks you what rights, if any, he has against Settle's
estate to collect all or any part of the contract price of
$3,400.
What should your advice be?
5. Minnie Milestone was admitted to a hospital in Lynchburg, Virginia, for a serious operation. Two weeks following '
the operation she was visited by her doctor and advised that
she was well enough to return home and that she could leave the
next day. Whereupon, Minnie sent word for her son Robert to
come to see her. Robert, age thirty-six, responding to his
mother's request, visited her in the hospital that evening.
His mother told him that she planned to leave the hospital the
next day and stated that she wanted her car driven to the
hospital so she could return home in it. Minnie knew that her
son could not drive because he had let his driver's license expire and had-never renewed it. Because of this she gave specific instructions for her son not to drive her car and to arrange for someone to drive her car and bring it to the hospital.
She requested Robert to accompany the driver so he could help
her in and out of the car. The next afternoon Robert requested
his friend, Jerry Smoot, to drive his mother's car to the hospital. While en route to the hospital Robert noticed that
Smoot was driving erratically and at a reckless rate of speed
and he then detected the odor of alcohol. Fearful that Smoot
would wreck the car, Robert directed him to bring the car to a
stop, at which time Robert got under the wheel and drove toward
the hospital. Robert negligently drove the car into the rear
of another automobile, causing serious personal injury to Sallie
Moon, an occupant of the other car. Sallie Moon later filed an
action against Minnie Milestone and her son Robert to recover
damages for personal injuries. At the trial of the action the
foregoing facts were proved and when plaintiff rested her case,
Minnie Milestone moved to strike plaintiff's evidence and for
summary judgment on the ground that the evidenqe showed that
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Robert was not her agent, servant or employee, acting within
the scope of his employment.
How should the Court rule on the motion?
6. On July 5, 1973, Jonathan Packer, a dealer in fancy
fruit, called William Rome, an orchardist, on the telephone
and told Rome that he would like to purchase from him 100 bushels of Grade A Golden Delicious Apples, to be delivered August
10, 1973. Rome stated that he would be able to deliver the
apples as requested at a price of $3.50 a bushel. The price
quoted by Rome was agreed to by Packer, and in closing the
conversation the parties affirmed that the apples would be
delivered on the date and at the price agreed upon. On July
26, 1973, Rome met Packor at the county fair and stated to him,
"As you know the price of Golden Delicious Apples has advanced
so much that I seriously doubt that I shall deliver the apples
you ordered at $3.50 per bushel." Packer, in reply, stated,
"Is that so?" Then, shrugging his shoulders, Packer walked off.
On July 28th Packer had occasion to meet Billy Pippin, another
orchardist, and he inquired of Pippin whether he might purchase
from him 100 bushels of Grade A Golden Delicious Apples at $3.50.
Pippin assured him that he would fill the order, and it was then
- agreed that the apples would be delivered by Pippin to Rome on
August 10th, at $3.50 a bushel. On August 10th, Rome tendered·
delivery of 100 bushels of Grade A Golden Delicious Apples to
Packer, and Packer refused to accept delivery. Shortly thereafter Rome sued.Packer for breach of contract.
May Rome recover?
7. 'Harold Spry was employed as manager of Sure Clean
Janitorial Service, Inc. His contract of employment in pa~t
provided:
"In consideration for being employed, it is
understood and agreed that upon the termination
of this agreement Spry agrees and covenants that
he will not seek or accept employment within a
period of two years from the date of termination
of this agreement with any other competitive business of employee in the City of Roanoke, that
being the area serviced by employer.
"During the time employee Spry is working for
his employer, he agrees that he will devote his
full effort to his employment and will not engage
in any competitive business in the Ci ~y of Roanoke.

21
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Spry terminated his employment with Sure Clean Janitorial Service, Inc. on June 1, 1973. On November 26, 1973,
Spry rented a building in Roanoke and became engaged in the
business of janitorial service in competition with Sure Clean
- Jani tori al Service, Inc. He was engaged in business as
Roanoke Janitorial Service. Upon seeing an ad in a Roanoke
newspaper announcing that Spry had commenced a janitorial
service business in Roanoke, the new manager of Sure Clean
Janitorial Service, Inc. consults you and inquires whether Spry
may be enjoined from engaging in the business in competition
with his former employer.
What would you advise?
8. Squirrel and Beaver entered into an oral agreement
October 1, 1973, by the terms of which Squirrel sold to Beaver
all of the trees on his land exceeding 7 inches in diameter,
at a price ·to be determined by the number of board feet obtained after the trees were cut. It was further agreed that Beaver
should have until November 15, 1984, to remove the treesp as he
desired all of the trees to add further growth. On December 1,
1973, Squirrel was approached by Buzz Saw, who offered him a
much higher price for his timber. Squirrel consults you and
inquires whether he is bound by the agreement with Beaver.
How would you advise him?
9. Joe Marcus conveyed his farm, "Green Tree, 11 to "Ralph
Baxter until my son, Peter, attains the age of thirty-five
years, and when Peter attains that age, then to my son, Peter,
and his heirs." At the time of the conveyance Peter was
twenty-two years of age. Six months after the aforesaid co~vey
ance James Marcus died, survived by his son, Peter, and his
daughter, Helen. Peter died at the age of thirty-two years',
survived by his wife, Jane, and one infant son, Joe. Peter's
widow, Jane, consults you, advising that his sister Helen is
claiming that she is entitled to one-half of "Green Tree,"
conveyed by his father to Ralph Baxter. Specifically, Jane
inquires:
(a)

What, if any, interest does Helen have
in "Green Tree?"

(b)

What, if any, interest does Jane have in
"Green Tree?"

(c)

What, if any, interest does Peter's son,
Joe, have in "Green Tree?"

What should your answers be?
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10. Riverside Wholesale Corporation received a letter
from Central City Retail Corporation, the material portion
of which is as follows:
"Our Corporation herewith places an
order with your Corporation for 50 cases
of Red Top Tomatoes. Ship them c.o.d.
f.o.b. point of shipment."
Promptly upon receipt of the letter, Riverside
Wholesale Corporation shipped the tomatoes to ·central City
Retail Corporation pursuant to its order. While en route, the
railroad car carrying the tomatoes was wreckedv with the consequence that all of the cans of tomatoes were destroyed. Upon
the refusal of Central City Retail Corporation to pay for the
tomatoes, Riverside Wholesale Corporation conuncnced an action
to recover the purchase price. Central City Retail Corporation
defended on the ground that, as the shipment was c.o.d., title
did not pass until delivery to it, hence Riverside Wholesale
Corporation had to bear the loss.
May Riverside Wholesale Corporation recover?

